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Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554
In the Matter of

Declaratory Ruling Concerning an Order of

)
)
Vonage Holding Corp. Petition for )  WC Docket No. 03-211
)
the Minnesota Public Utilities Commission )

COMMENTSOF CENTURYTEL, INC.
CenturyTel, Inc. (“CenturyTel”), through its attorneys, hereby urges the
Commission not to grant the above-captioned petition (“Petition”) filed by Vonage Holdings
Corp. (“Vonage’). Inits Petition, Vonage seeks Commission preemption of an Order of the
Minnesota Public Utility Commission (MPUC”) that Vonage' s voice-over-1nternet-protocol
(“VolP’) serviceis subject to regulation by the MPUC.

. Introduction

CenturyTel, headquartered in Monroe, Louisiana, is aleading provider of
integrated communications services to rural markets. CenturyTel provides a variety of high-
guality communications services to nearly 3 million customersin rural communitiesin 22 states,
including local exchange, interexchange, and advanced services, wireless service, security
monitoring, information services, and broadband and dial-up Internet access. Asarural local
exchange carrier, CenturyTel has direct experience in multiple states dealing with Vonage and
other packet-based providers of substitutes for traditional circuit-switched telephone service.

1. Summary

Vonage is not entitled to the relief it seeks. Vonage' s service is subject to
regulation, no matter whether the Commission analyzes it under Minnesota or federal law. Firgt,

the recent decision of the United States District Court for the District of Minnesota (the



“Minnesota District Court”) finding that Vonage' s packet-based telephone service is an
information service does not bind the Commission. Second, as a matter of law, Vonage' s packet-
based telephone service is properly subject to regulation. It clearly meets the definition of a
“telecommunications service” in the Communications Act of 1934, as amended (the
“Communications Act”), and does not constitute an “information service.” Further, if the
Commission determines that there is an intrastate component to Vonage's service, then the
MPUC properly classified it as a “telephone service” under Minnesota law.

I11.The Minnesota District Court’s Decision Is Not Binding on the Commission

The Vonage Petition arises out of a September 11, 2003 MPUC Order holding
that Vonage' s packet-based telephony service constitutes “telephone service” under Minnesota' s
public utility statutes, and that VVonage must therefore comply with regulatory requirements
applicable to other telephone companies under Minnesota law.® Vonage simultaneously
appealed the MPUC Order to the Minnesota District Court, and filed this Petition at the FCC.
On October 16, 2003, the Minnesota District Court granted an injunction against enforcement of
the MPUC' s order, finding that VVonage' s packet-based tel ephony service meets the definition of
an information service under the Communications Act, and that federal law therefore preempts

state public utility commission regulation of Vonage.?

1 See Complaint of the Minnesota Dep’t of Commerce Against Vonage Holdings Corp.

Regarding Lack of Authority to Operate in Minnesota, Order Finding Jurisdiction and
Requiring Compliance, Docket No. P-6214/C-03-108 (Minn. PUC Sept. 11, 2003), at 8
(*MPUC Order”), injunction granted sub nom. Vonage Holdings Corp. v. Minnesota PUC,
Memorandum and Order, Civ. No. 03-5287 (MJD/JGL) (D. Minn. Oct. 16, 2003); see adso
Minn. Stat. 8 237.01, subd. 7 (defining “telephone company”); 237.16, subd. 1)(b)
(requiring a telephone company to obtain a certificate of public convenience and necessity
before initiating service).

2 Vonage Holdings Corp. v. Minnesota PUC, Memorandum and Order, Civ. No. 03-5287

(MJID/JGL) (D. Minn. Oct. 16, 2003).



The Commission is the expert agency charged with interpreting and implementing
the Communications Act. While the Minnesota District Court’ s resolved some of the legal
guestions presented in the Petition, it does not bind the Commission, either in considering this
Petition or in subsequent rulemakings in which the Commission may consider VolP issues. The
Commission was not a party to the MPUC or Minnesota District Court proceedings, nor did the
MPUC or Minnesota District Court have any Commission order under review. Thus, the
Commission cannot be bound under the doctrines of law of the case, resjudicata, collateral
estoppel, or other legal doctrines that might bind parties in subsequent proceedings. The
Minnesota District Court’ s interpretation of the Communications Act, in finding that Vonage's
service congtitutes an information service, is only binding on the parties to that case, and not on
the Commission or any appellate court that may ultimately review the Commission’s decision.®

IV.Vonage's Service | s Subject to Regulation as a Telecommunications Service

Whether the Commission ultimately determines that VVonage’ s packet-based

telephony service isjurisdictionally interstate, or whether the Commission finds a distinct

Thus, the constraint on Commission action imposed by the Ninth Circuit United States
Court of Appedls (“Ninth Circuit”) in its recent opinion in Brand X Internet Servicesv.
FCC, __ F.3d___, 2003 WL 22283874 (9" Cir. Oct. 6, 2003), is wholly inapplicable to
thiscase. The Ninth Circuit grounded its Brand X holding in the entirely unremarkable
axiom that, under principles of stare decisis, it is bound by its own precedents. Brand X,
2003 WL 22283874, *7. A prior Ninth Circuit panel, in AT&T v. City of Portland, 216 F.3d
871 (9th Cir. 2000), faced with the Commission’s explicit statement in a brief filed in that
proceeding that it had not determined the regulatory classification of broadband Internet
access provided over a cable modem platform, proceeded to address the question. When the
issue again came before the Ninth Circuit in Brand X, this time on appeal from a
Commission order resolving the question, the Ninth Circuit determined that the prior panel
had already resolved the precise question of statutory interpretation at issue in a manner that
conflicted with the Commission’s decision. Because the court determined that its limited
exception to stare decisis for subsequent interpretations of a statute by an expert agency
charged with its administration did not apply, the Ninth Circuit found that it could not grant
Chevron deference when reviewing a subsequent Commission order that was inconsistent
with its prior holding. 1d.



intrastate component, VVonage' s service constitutes a telecommunications service under the
Communications Act and a “telephone service” under Minnesota law, and is subject to regulation
as such.

The Communications Act of 1934 distinguishes telecommunications services from
information services.* Contrary to Vonage's arguments in its Petition, under the Communications
Act, Vonage' s packet-based telephony service constitutes a telecommunications service, not an
information service. The Communications Act defines “telecommunications service” in functional
terms, not based on the precise encoding format in which a provider chooses for transmission.

Vonage's Petition reveals that there is no functional difference between Vonage's
service and that of an ordinary local exchange carrier. The calling party’ s spoken words enter one
phone connected to Vonage's service, and precisely the same words, in precisely the same order,
emerge in audible, spoken form from the called party’ s telephone at the destination location. The
calling party’ s voice enters an ordinary analog telephone, connected to a VV onage-supplied
converter that encodes the call for IP transmission. Vonage routes that stream of packets over the
Internet to its own facilities. There, it further convertsits customer’s encoded voice signal to a
format suitable for transmission over the circuit-switched network, and interconnects to the PSTN

viaordinary local exchange linesit purchases from CLECs around the nation. If necessary, the

A “telecommunications service,” as defined in the Communications Act, is “the offering of
telecommunications directly to the public, or to such classes of users asto be effectively
available directly to the public, regardless of the facilitiesused.” 47 U.S.C. § 153(46)
(emphasis added). The Communications Act defines “telecommunications,” in turn, as “the
transmission, between or among points specified by the user, of information of the user’s
choosing, without change in the form or content of the information as sent or received.” 47
U.S.C. § 153(43).

An “information service,” in contrast offers “a capability for generating, acquiring, storing,
transforming, processing, retrieving, utilizing, or making available of information via
telecommunications. . ..” 47 U.S.C. § 153(20).
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terminating carrier then convertsthe signal to analog e ectrical signals from which the called

party’ s telephone can generate audible sound waves. Petition at 5-7. In the words of one Vonage
user, “[w]hen you're using Vonage, you get adia tone and would never know you were not using
115

POTS. ...l madeafew cals. Perfect. Infact, the line was cleaner than the one | have at home.

A. Vonagelsa Telecommunications Carrier under the Communications Act

Vonage is atelecommunications carrier under the definition in the
Communications Act. With some exceptions not relevant here, a telecommunications carrier
provides telecommunications services, namely telecommunications (the transmission between or
among points specified by the user, of information of the user’s own design and choosing
without change in form or content) offered for afee directly to the public, or to such classes of
users as to be effectively available directly to the public, see 47 U.S.C. § 153(43, 44, 46).

1. Vonage lsProviding “Phone-to-Phone” | P Telephony

In the Report to Congress, the Commission defined phone-to-phone | P telephony
using four characteristics, namely: (1) it holdsitself out as providing voice telephony or
facsimile transmission service; (2) it does not require the customer to use CPE different from that
CPE necessary to place an ordinary touch-tone call (or facsimile transmission) over the public
switched telephone network; (3) it allows the customer to call telephone numbers assigned in
accordance with the North American Numbering Plan; and (4) it transmits customer information
without net change in form or content.’° The Commission concluded that such “phone-to-phone”

| P telephony is a telecommunications service, Report to Congress at paras. 88-89.

> John C. Dvorak, Free Phone Calls, PC MAGAZINE, August 19, 2003, at 57 (attached to the
Vonage Petition as Exhibit 1).

®  Federal-Sate Joint Board on Universal Service, Report to Congress, 13 FCC Red 11501
(1998) (“Report to Congress’) at para. 88.



In its Petition, Vonage concedes that it meets the first and third criteria, Petition at
17. Infact, however, it meetsal four. First, with respect to CPE, Vonage concedes that a
substantial portion of its traffic originates from and terminates to ordinary telephones, Petition at
5. To accept Vonage' s argument that its MTA boxes constitute non-standard CPE sufficient to
change the fundamental character of its service, the Commission would have to agree that
Vonage' s placement of the | P gateway at or near the customer’ s premises distinguishesitin a
legally significant way from other 1P telephony providers that maintain the IP gateway elsewhere
within the network. Vonage offers no justification for this patently-suspect proposition and
CenturyTel can ascertain none.

Second, Vonage' s service in fact results in no net change in protocol to the end user.
Whether the Commission views the initial and final protocols as “ sound waves propagating in air”
or “analog electrical signals generated and received by an analog telephone,” the result is the same:
what enters the network on one end emerges at the other in precisely the same form. Asthe
Commission explained in its Universal Service Report to Congress, “certain protocol processing
services that result in no net protocol conversion to the end user . . . are deemed to be
n’

telecommuni cations services.

2. Vonage Meetsthe NARUC Test for Identifyinga Common Carrier

The Commission has held that the definition of a*telecommunications carrier,”
added to the Communications Act in 1996, is coextensive with the previously existing definition
of a“common carrier.”® The D.C. Circuit has developed a two-part test for determining whether

an entity is acting as a communications common carrier, namely that acommon carrier, first,

" Report to Congress at para. 50.

8 See eg., Cableand Wirdless, PLC, 12 FCC Red 8516, 8522 ] 13 (1997).
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“holds himself out to serve indifferently all potential users,” National Ass' n of Regulatory Util.
Comm'rsv. FCC, 533 F.2d 601, 608-09 (D.C. Cir. 1976), and, second, allows users to “transmit
intelligence of their own design and choosing,” 1d. Vonage meets both parts of thistest and is
therefore must be regulated as such for public policy reasons.

First, Vonage holds itself out to provide local and long distance telephone
services to the public in a nondiscriminatory fashion. On its web site and in advertising, Vonage
promotes itself as the “broadband phone company.”® It advertises per-minute long-distance rates
for calling distant global points,™ states that “you get local, regional and long distance U.S. and
Canadian calling,” and urges potential customers to “keep your phone number, change your
phone company.”** Vonage customers can get call waiting, voice mail, call forwarding, call
transfer, caler 1D, enhanced 411 dialing, telephone number portability, three-way calling, call
hunt, and other services traditionally provided by telecommunications carriers.*? VVonage even
assesses its customers a $1.50 per month “Regulatory Recovery Fee,” which it explainsis “afee
that VVonage charges its customers to recover required costs of Federal and State Universal
Service Funds as well as other related fees and surcharges. [ The customer’ 5] total Regulatory
Recovery Fee reflects a $1.50 surcharge for every phone number . . . including primary voice

lines, second lines, fax lines, Toll Free Plus(SM) numbers and Virtual Phone Numbers(SM).”*

See www.vonage.com (promoting Vonage as “ The Broadband Phone Company”) (visited
Oct. 27, 2003). Limited excerpts from Vonage' s web site illustrating this and the other
points made in this paragraph are attached as Exhibit A.

10 See hitp://www.vonage.com/rate_plans_international .php (visited Oct. 27, 2003).

11 See hitp://www.vonage.com/area_codes Inp.php (visited Oct. 27, 2003).
12 See http://www.vonage.com/features.php (visited Oct. 27, 2003).

13 See http://www.vonage.com/learn_center.php (explanation listed under Question 12, “What

are Regulatory Recovery Fee surcharges?’) (visited Oct. 27, 2003).
7



Vonage charges this fee despite its claims that it cannot accurately ascertain the extent of its
liability for regulatory fees, taxes, and other surcharges applicable to intrastate and interstate
telecommunications services, Petition at 30, and despite the fact that the Commission’s
Telecommunications Provider Locator does not include Vonage among its list of providers that
file the Commission’s Form 499-A and contribute to universal service.™

Second, Vonage alows its users to transmit information of their own design and
choosing. In contrast to an information service provider, which offers information storage,
retrieval, or other processing, Vonage simply transmits the information its end user speaks into
his or her telephone to the desired location indicated by standard dialing information. Vonage's
core service simply transmits its customer’ s packetized voice information as expeditiously as
possible to the called party, without change.

B. VonagelsNot an Information Service Provider

Nowhere in Vonage's description of its “Broadband Phone” serviceis there any
mention of information generation, storage, retrieval, or other manipulation that would signify an
information service. Rather, Vonage transmits information of its user’s choosing — namely, the
information conveyed by the user’s voice — without any change in form or content.

Vonage offers five factors that it asserts are legally significant in determining that its
service should be considered an information service, namely: (1) that VV onage customers cannot
“dia in” over the PSTN, but must use a high-speed Internet connection, Petition at 4; (2) that

V onage customers have a degree of mobility in that they can access the service “virtually anywhere

14" See Telecommunications Provider Locator, Industry Analysis & Technology Division,

Wireline Competition Bureau, Federal Communications Commission (rel. Feb. 2003)
(available at www.fcc.gov/Bureaus/Common_Carrier/Reports/FCC-
State L ink/Locator/locat02.pdf) (visited Oct. 27, 2003).
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intheworld,” id.; (3) that Vonage customers must either plug their standard anal og telephones into
aspecia converter box that encodes the analog electrical signals generated by the telephone for
packet-based transmission, or purchase a telephone that integrates these two functionsin asingle
unit, Petition at 5-6; (4) that Vonage “ performs a net protocol conversion,” Petition at 6-7; and (5)
that Vonage itself is an end user of telecommunications services.” None of these facts, however,
support the conclusion Vonage urges on the Commission.

1. Neither Mobility nor “Dialing In” Define an Information Service

The Commission has never identified either the mobility of a subscriber or the act of
“dialing in” to a service as legally relevant to the classification of the service as an information or
telecommunications service. Indeed the Commission classifies many services that offer a degree of
mobility as telecommunications services, including CMRS services, paging services, foreign
exchange, virtual NXX, and other services. Many providers of these telecommunications services
have, like Vonage (Petition at 8-9), complained that mobility dramatically complicates their efforts
to comply with certain regulatory requirements, such as E911, CALEA, number portability, and
others. The complexity of these efforts will likely increase if, as the Petition states, Vonageis
currently testing the compatibility of its service with Persona Digital Assistant (PDA) devices and
WiFi-enabled phones. At no time, however, has the Commission concluded that this difficulty
transforms the carrier’ s service into an information service.

Further, the Commission has never considered “dialing in” to be a halmark of an
information service. A wide array of telecommunications services, such as local exchange,
exchange access, and interexchange telecommunications services are generally available to end
users today without the need for “dialing in” to a specific provider. Conversely, many
telecommunications services today do require the customer to “dia in.” For example, customers

may take advantage of “casual” or dial-around long distance services by dialing an access number

9



(10-10-123, etc.). Similarly, “dialing in” was required to reach services offered by early long
distance competitors using Feature Group A or Feature Group B access before equal access and
dialing parity were widely implemented. On the information services side, while millions of
Americans today obtain access to information services by “dialing in” to their chosen Internet
service provider, high-speed, “aways-on” connectionsto the Internet minimize or eliminate the
dialing function while retaining their character as information services.

2. TheUseof Additional CPE, Without More, Does Not Define an Infor mation
Service

V onage asserts that its packet-based telephony service must be an information
service because its customers must plug their ordinary analog telephones into a“Multimedia
Terminal Adapter,” or “MTA” to use the Vonage service. Petition at 5. These MTASs encode the
analog electrical signals generated by the telephone for packet-based transmission. In addition,

V onage asserts that some equipment vendors have begun producing telephones that combine both
functionsin asingle box. Vonage failsto explain why the fact that it converts the call to IP to
transport it all or part of way to its destination renders the transmission an information service. The
Commission has already explained in other contexts that 1P is simply one choice of transmission
protocol and that, in fact, telecommunications services may employ |P transmission protocol .

In fact, the MTA’s conversion of an end-user’ s spoken information from analog
electrical impulsesinto packets is no more remarkable or significant than the analog telephone’s

original conversion of that information from sound waves propagating in air into those electrical

15 See e.g., Communications Assistance for Law Enforcement Act, Third Report and Order, 14

FCC Rcd 16794 (1999), para. 47 (noting that “packet data and packet-switching technology
are potentially usable for both information services and telecommunications services.”),
aff'd in relevant part sub nom. United States Telecom Ass' n v. FCC, 227 F.3d 450 (D.C. Cir.
2000); Report to Congress at para. 101 (“[W]e acknowledge that there may be
telecommunications services that can be provisioned through the Internet.”).

10



impulses, or the further conversion of that information within the network into light pulses or radio
waves. What is significant is that the call both originates and terminates on an ordinary telephone.
Without more, the use of Internet protocol does not, in itself, transform a telecommunications
service into an information service. As the Commission recognized in the Report to Congress, at
para. 67, for example,“[t]he provision of leased linesto Internet service providers. . . constitutes
the provision of interstate telecommunications.”

3. Vonage's Service Resultsin No Net Change in Protocol

CenturyTel agrees with the Petition that one hallmark of an information serviceis
anet change in protocol. Petition at 13. Asearly as 1980, the Commission first distinguished a
class of largely unregulated “enhanced services,” in which * computer processing applications are
used to act on the content, code, protocol, and other aspects of the subscriber’s information.”*°
The Commission contrasted these servicesto a*“basic service’ that “offers a pure transmission
capability over a communication path that is virtually transparent in terms of its interaction with
customer-supplied information.”*” The Commission has carved out from the enhanced-services
category at least three forms of protocol conversion that, because they result in no net protocol

conversion to the end user, constitute part of a basic, regulated telecommunications service,

namely those (1) involving communications between an end user and the network itself, such as

16 Amendment of Section 64.702 of the Commission’s Rules and Regulations (Second

Computer Inquiry) (“Computer 11 Final Decision”), Final Decision, 77 FCC 2d 384, para. 97
(1980), aff'd on reconsideration, 84 F.C.C. 2d 50 (1980) and 88 F.C.C. 2d 512 (1981), aff'd
sub nom. Computer and Communications Industry Ass n v FCC, 693 F.2d 198 (D.C. Cir.
1982), cert. denied, 461 U.S. 938 (1983). The Commission has determined that all

enhanced services aso meet the definition of an information service now a part of the
Communications Act, but that the term “information service” may encompass services that
were not previousdly classified as enhanced services. Implementation of the Non-Accounting
Safeguards of Sections 271 and 272 of the Communications Act of 1934, as Amended, 11
FCC Rcd 21905 (1996), para. 103 (“Non-Accounting Safeguards Order™).

Id. at para. 96.

17
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the creation of electronic touch tones or other signaling information associated with completing a
call; (2) in connection with the introduction of a new basic network technology, which requires
protocol conversion to maintain compatibility with existing customer premises equipment; and
(3) to facilitate the interconnection of networks that operate on different protocols, with the end
result that there is*“no net protocol change between the ends of the basic common carrier service
involved.”®

In its Petition, Vonage erroneously asserts that its packet-based telephony service
resultsin anet protocol change and therefore constitutes an information service, explaining that
it converts “asynchronous | P packets generated by the customer’s computer equipment [i.e.,
telephone and MTA] into the synchronous TDM format used by the telephone network (and vice
versa,” Petition at 12-13. Thisanalysisignores the fundamental fact that, while Vonage may
perform one or more protocol conversions, there is no net conversion to the end user” that would
render the service an information service.® Rather, \Vonage mistakenly beginsits analysis only
after the calling party’ s voice has already been transformed twice, first into electrical impulses,
and again into packets. Thus, Vonage mistakenly concludes that its further conversion of the
signal between circuit- and packet-switched protocols somehow constitutes protocol conversion
sufficient to meet the definition of an information service.

To the contrary, Vonage' s service fits squarely within the letter and policy

rationale of at least two of the Commission’s categories of “no net” protocol conversion services

that are treated as basic telecommunications services. First, the Commission has already

18 Communications Protocols under Section 64.702 of the Commission’s Rules and

Regul ations, Memorandum Opinion, Order, and Statement of Principles, 95 F.C.C.2d 584
(1983), para 18 (“Protocol Conversion Order”); see also, id. at paras. 13-26; Non-
Accounting Safeguards Order, at para. 106.

19 Non-Accounting Safeguards Order at para 106.
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classified as basic the introduction of new basic network technologies, for the very reason

Vonage now seeksto exploit. Asthe Commission stated in 1983,
[T]hereis currently atrend towards the use of digital loops which will
interface with customer premises equipment using a digital protocol
interface. A potential problem might arise if a call were placed between a
user of equipment which employs such adigital interface and a user using
the more traditional analog interface (with gppropriate conversion
equipment employed within the network): there would be a net protocol
conversion within the network for such a call to proceed, i.e., from a
digital to an analog protocol between the ends of that call. This could be
thought of as invoking the definition of enhanced service, although the

service itself would remain a switched message service otherwise
unchanged except for the characteristics of the electrical interface.

The Vonage MTA performs a protocol conversion much the same way asthe
“digital protocol interface” described by the Commission two decades ago. It enabled the
customer’s CPE to “talk” to atransmission medium that operates using a different protocol. The
overall serviceto the end user, however, contains no “net” protocol conversion. With the
multiplicity of carriers and transmission protocols and mediain use in the network today, the
Commission would define telecommunications services largely out of existence were it to accept
Vonage' s argument that a mere intermediate change in transmission protocols that creates no net
change to the end user rendered a service an information service, and not a telecommunications
service.

Second, the Commission has specifically excepted protocol conversions that “take

place solely within a carrier’ s network to facilitate the provision of a basic network service,” i.e.,

20 Protocol Conversion Order, at para 16 (emphasis supplied); see also Non-Accounting

Safeguards Order, at para. 106 (Holding that “no net” protocol conversion services,
including protocol processing “in connection with the introduction of a new basic network
technology (which requires protocol conversion to maintain compatibility with existing
CPE),” are telecommunications services, and not “information services’ under the
definitions in the Communications Act.

13



to facilitate interconnection between carriers that use different transmission protocols, from the
definition of “information service.”? This exception fits Vonage's actions precisely. As
Vonage itself explains, its “service provides an interface between otherwise incompatible
network protocols of the Internet and the PSTN.” Petition at 13.

4. The Fact that Vonage Purchases Telecommunications Services Does Not Render
It an Information Services Provider.

In its Petition, Vonage explains that it purchases local telecommunications
services and receives associated telephone numbers in metropolitan areas across the country.
Petition at 7. It then assigns one or more telephone numbers it receives to each of its customers.
Id. These assertions, however, do not establish that Vonage is not a telecommunications carrier.
Indeed, to the contrary, it appears clear that Vonage is not purchasing these services for its own
use in operating its business, but rather as an input to the service it provides. Essentially Vonage
appears to be acting as areseller of these local exchange services, and should be regulated as
such.

C. The MPUC Properly Interpreted Its Own Enabling Statute

Even if the Commission perceives a separate intrastate component to Vonage's
service, it still must decline to grant the relief Vonage requests. In its Order, the MPUC properly
discerned that, like the services provided by virtually every telecommunications carrier and ISP,
Vonage's service may be used in both the intrastate and interstate jurisdictions.”? The MPUC
has jurisdiction over each “telephone company” providing service in Minnesota. Minnesota law
prohibits any person from providing “telephone service in Minnesota without first obtaining a

determination that the person possesses the technical, managerial, and financial resources to

1 Non-Accounting Safeguards Order, at para. 106; Protocol Conversion Order at para. 18.

22 MPUC Order at 8.
14



provide the proposed tel ephone services and a certificate of authority from the commission under
terms and conditions the commission finds to be consistent with fair and reasonable competition,
universal service, the provision of affordable telephone service at a quality consistent with
commission rules, and the commission's rules,” Minn. Stat. 8§ 237.16, subd. 1(b).

Minnesota does not, however, define the term “telephone service” by statute.
Rather, the Minnesota Supreme Court has determined that whether a company “is supplying a
telephone service is a question of law to be determined on the basis of the operative facts
determined by the [MPUC],” Minnesota Microwave, Inc. v. Public Service Comm’'n, 190
N.W.2d 661 (Minn. 1971). The Commission fulfilled the duty the Minnesota |egislature and
courts have bestowed upon it, namely to resolve the legal question as to whether Vonage' s
service constitutes a telephone service under Minnesota law, determining that VVonage “holds
itself out as providing all-inclusive home phone service and advertises that it replaces a
customer’ s current phone company.” MPUC Order at 8.

Vonage is incorrect when it argues that the MPUC lacks the authority to regulate
the intrastate component of Vonage' s packet-based telephony service, if thereisone. Vonage
essentially asserts that, because its service “touches’ the Internet, and because the Commission
has held that Internet access service is jurisdictionally interstate, the Commission must preempt
any MPUC jurisdiction. Asexplained above, however, Vonage's services constitute
telecommunications services, not information services. As such, they are fundamentally

different from the Internet services that the Commission has held are jurisdictionally interstate.”

2 See, eg., Implementation of the Local Competition Provisions in the Telecommunications

Act of 1996; Inter-Carrier Compensation For |SP-Bound Traffic, Declaratory Ruling in CC
Docket No. 96-98 and Notice of Proposed Rulemaking in CC Docket No. 99-68, 14 FCC

15



The Commission has never held that, without more, the fact that a service uses the Internet (or
| P-based private networks, for that matter) rendersit ajurisdictionaly interstate information
service.

Here, Vonage customers communicate between two points of the user’s choosing,
namely the location of the calling and called parties. The geographic position of each of these
parties is knowable, even when one of the parties is communicating through the Internet. While
the process of identifying the location of |P-based callers may be different and less
straightforward that the process for locating a user of awireline circuit-switched network, the
Commission has successfully directed carriers, including CMRS carriers that serve large and
mobile customer bases, to overcome difficulties this mobility creates for a host of purposes,
including implementing E-911 capability, identifying the interstate portion of the carrier’s
revenues for purposes of contributing to federal universal service mechanisms, and implementing
local number portability, among others. The fact that it may (or may not) be more difficult for
Vonage to do so than for some other carriers constitutes no basis on which to classify Vonage's

service for regulatory or jurisdictional purposes.

Rcd 3689 (1999), para. 18, vacated and remanded on other grounds sub nom. Bell Atl. Tel.
Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000).
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V. Conclusion

For the foregoing reasons, CenturyTel urges the Commission not to grant the
Declaratory Ruling Vonage seeks in its Petition. To the extent the Commission seeks to clarify
the nature of all VoIP services, it should commence a comprehensive rulemaking to consider in a

comprehensive way how to classify these services and the implications of such classification.

Respectfully submitted,

CENTURYTEL,
John F. Jones ared Brinkmann
Vice President, Federal Government Relations LATHAM & WATKINS
CENTURYTEL, INC. 555 Eleventh Street, N.W., Suite 1000
100 Century Park Drive Washington, D.C. 20004
Monroe, Louisiana 71203 (202) 637-2200

(318) 388-9000
Counsel for CENTURYTEL, INC.

October 27, 2003

| DC\629893.1
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Exhibit A

(limited excerpts from Vonage's I nternet web site),
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